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One of the most challenging markets in a century.  Thousands of foreclosures; short sales, and pervasive bad news concerning the economy.  The promise of change and the hope that the immense challenges of making that change a reality will not be too great a task.  This is the situation in which we all conduct business today.  The challenges we face today were precipitated in large part from the “easy credit” loans made for no money down, no income verification, or other practices (some of them fraudulent) that made it possible for consumers who, under normal circumstances would never qualify for a mortgage, to buy a home.  The result of course is that as interest rates reset and the economy contracts, foreclosures are mounting and people are losing their homes in record numbers.

On the lending front, the market for consumer loans is incredibly tight as banks and other finance companies have virtually no success in selling loans, by packaging or securitizing them, then selling them to other investors.  


Despite the dire numbers and the recession we all know we are in (irrespective of whether the economists agree), the fact remains that we must continue to fight the daily battle, we must continue to remain positive no matter how tough that may be.  I was speaking recently with a well known and respected real estate professional, and he said that he is tired of hearing from some in the business that they are “waiting for the market to turn.”  If you are serious about your work, you are working in the market that has been dealt.  Stay focused, determined, and most of all try to be positive.


Positive attitude aside, obviously our present marketplace is one in which you need all of the tools you can muster to try to increase your business.  One of the effects of the credit crisis that we have seen lately is an increase in the number of people pooling their resources together in order to be able to buy a home.  To be certain, pooling money together to make a home purchase is not a recent concept.  For generations, it was common for immigrant families to save enough money to buy that first “family” house, one shared by several members of the same family; brothers and sisters and their spouses, parents and adult children; I think you get the picture.  In short, the “American Dream” was made possible by family and friends pooling their resources together and putting anywhere from 5% to 20 % down, and making the home affordable.

Today, with rents high, credit tight, and the cost of home ownership still relatively high in urban areas, we are seeing a renewed interest in this concept.  Over the next few years, we think that the trend will increase, and this “back to basics” approach will make sense for many buyers.  Now that people actually need to have the requisite credit to buy, people will revert to only buying what they can afford, and, if they can’t go it alone, they will join with family or friends to make that giant leap to home ownership.

The Realities of Co-Ownership

While it may be great for the new buyers to finally settle into their new home, there will inevitably be decisions that need to be made, ranging from the more mundane decisions to larger ones, such as what repairs might be needed in order to maintain and preserve the value of their investment.  We are all too well aware of the fact that sometimes, events can arise that are unplanned.  For example, what would happen if the following types of situations occur?

· The co-owners cannot agree on home maintenance decisions;
· One of the owners loses his job, needs to relocate or dies;

· What if one of the owners decides to leave, and the other owner(s) cannot agree whether buy out his interest;
· What happens if the owners agree to put the house on the market, but cannot agree on a sale price or a Realtor?


The HAPA: A Legal Solution that makes sense

The element that is usually lacking when borrowers purchase a house together is an agreement, reduced to written form, that embodies the co-owners’ decisions as to the nature of their relationship.  Frankly, people usually forego this for a couple of reasons:  First, they believe that they will always be able to reach a consensus in the event there is a need to; and second, even if they thought that it would be a good idea to have an written agreement, they either do not want to involve a lawyer (too much trouble) or decide against it based on the presumed cost.  In the event of an actual dispute down the road, having only a loose and verbal understanding, the co-owners then need to negotiate or litigate in order to deal with the problems and legal entanglements that invariably arise. 

Moreover, co-owners then face the very real prospect of incurring significant, costly legal expenses to try to break the impasse.  If the parties were trying to sell the property, even the sale, the very thing they need to do, could be held up for months while one co-owner sues the others.  This has always been the weakness of buying property with friends, family or business partners.  The third result of failing to have an ownership agreement is that they do not buy at all (opportunity lost) because it was not worth the effort/aggravation. 


To address the issues raised above, and to assist you to better serve your clients who are contemplating co-ownership of property, the lawyers at LSG have created an exclusive product called the HAPA.  The word itself is an acronym meaning “Home Acquisition Partnership Agreement.”  The HAPA simply and concisely provides the protection that co-purchasers of property need, and provides a fast, effective and very affordable way to address those issues that are most likely to affect the ownership or disposition of the property, and which, in the absence of the agreement, could be a source of dispute and/or eventual litigation.

As a trusted quality title and closing provider, we are continually trying to utilize our legal skills and resources to add value to your business; to help it grow.  Over the  coming weeks, we hope to be able to discuss the HAPA with as many of you as possible, to answer your questions and demonstrate how the HAPA can be a tool to add to your  business, perhaps allowing you to complete one additional transaction than would otherwise occur.  If for some reason you do not have the chance to speak with me, ask your office sales manager to schedule an appointment at one of your upcoming office sales meetings.    

We hope you will find this summary useful.  As always, if you have questions, experiences to share or ideas for future articles, please feel free to contact us.
Kenneth Russo, Esq. is an attorney at the firm of LaPlante Sowa Goldman (“LSG”) with offices in Providence and Warwick, Rhode Island. Ken is Chair of LSG’s Real Estate Title and Closing Group.  He can be reached at krusso@lsglaw.com or 401.273.0200 x 104.  In addition, LSG is Legal Counsel to the Kent Washington Association of Realtors.


















